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In resolution 21/24 the Human Rights Council requested the Expert Mechanism
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Introduction

1. In resolution 21/24 the Human Rights Council requested the Expert Mechanism on
the Rights of Indigenous Peoples to prepare a study on access to justice in the protection
and promotion of the rights of indigenous peoples and to present it to the Human Rights
Council at its twenty-fourth session.

2. The Expert Mechanism called for submissions from States, indigenous peoples, non-
State actors, national human rights institutions and other stakeholders to assist it in the
study. The submissions received are, where permission was granted, publicly available on
the Expert Mechanism’s website.! The study also benefited from contributions made at the
international expert seminar on indigenous peoples’ access to justice, including truth and
reconciliation processes, held from 27 February to 1 March 2013, organized by the Office
of the United Nations High Commissioner for Human Rights, Columbia University
Institute for the Study of Human Rights and the International Center for Transitional
Justice. The Expert Mechanism appreciates the submissions and is informed by them.

Access to justice for indigenous peoples

3. Access to justice requires the ability to seek and obtain remedies for wrongs through
institutions of justice, formal or informal, in conformity with human rights standards.? It is
essential for the protection and promotion of all other human rights. The United Nations has
committed itself to taking all necessary steps to provide access to justice for all.

4, Access to justice is of particular importance “given the gravity of the issues facing
indigenous peoples, including discrimination in criminal justice systems, particularly for
indigenous women and youth. Overrepresentation of indigenous peoples in incarceration is
a global concern.”* It raises issues of both procedural fairness and substantive justice,
including fair, just and equitable remedies for violations of human rights. Access to justice
cannot be examined in isolation from other human rights issues, including structural
discrimination, poverty, lack of access to health and education, and lack of recognition of
rights to culture and lands, territories and resources.

5. In conformity with the right to self-determination, indigenous peoples must have
access to justice externally, from States, and internally, through indigenous customary and
traditional systems.® Indigenous peoples must have access to justice both individually and
collectively.

6. A particular dimension of access to justice relates to overcoming long-standing
historical injustices and discrimination, including in relation to colonization and
dispossession of indigenous peoples’ lands, territories and resources. Injustices of the past
that remain unremedied constitute a continuing affront to the dignity of the group. This
contributes to continued mistrust towards the perpetrators, especially when it is the State
that claims authority over indigenous peoples as a result of that same historical wrong.

See www.ohchr.org/EN/Issues/IPeoples/EMRIP/Pages/AccessToJustice.aspx.

United Nations Development Programme, Programming for Justice: Access for All (Bangkok, 2005),
p. 5.

See General Assembly resolution 67/1.

Report of the Expert Mechanism on its fifth session (A/HRC/21/52), p. 4.

Special Rapporteur on the rights of indigenous peoples, at the Human Rights Council panel
discussion on access to justice for indigenous peoples, September, 2012.
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7. Harm associated with historical injustices continues today and thus must be taken
into account. Many of the contemporary challenges faced by indigenous peoples are rooted
in past wrongs.

Access to justice under international law

8. As the most comprehensive international instrument elaborating the rights of
indigenous peoples, the United Nations Declaration on the Rights of Indigenous Peoples is
a key starting point for any consideration of their individual and collective rights, including
their right to access to justice. The Declaration’s overarching provision on remedies — a key
component — is article 40:

Indigenous peoples have the right to access to and prompt decision through just and
fair procedures for the resolution of conflicts and disputes with States or other
parties, as well as to effective remedies for all infringements of their individual and
collective rights. Such a decision shall give due consideration to the customs,
traditions, rules and legal systems of the indigenous peoples concerned and
international human rights.

9. The Declaration is an instrument for achieving justice and is an important
foundational framework for the attainment of indigenous peoples’ rights. Its
implementation can support the attainment of access to justice for indigenous peoples.

10. The Declaration’s numerous relevant provisions include rights to effective
mechanisms for prevention of, and redress for, inter alia: deprivation of cultural rights,
dispossession of lands, territories and resources and forced assimilation and integration (art.
8, para. 2); redress through effective mechanisms with respect to their cultural, intellectual,
religious or spiritual property taken without their free, prior and informed consent (art. 11,
para. 2); just and fair redress where deprived of their means of subsistence and development
(art. 20); processes to recognize and adjudicate the rights of indigenous peoples related to
their lands, territories and resources (art. 27); right to redress with respect to lands,
territories and resources confiscated, taken, occupied, used or damaged without their free,
prior and informed consent (art. 28); effective mechanisms for redress in connection with
the development, utilization or exploitation of mineral, water or other resources (art. 32,
para. 3), the right to develop and maintain their institutional structures, inter alia, and their
juridical systems or customs (art. 34); recognition, observance and enforcement of treaties
(art. 37); and access to and prompt decisions through procedures and remedies vis-a-vis
infringements of indigenous peoples’ individual and collective rights (art. 40). Many
provisions provide for redress for historical wrongs, for example, article 28.

Legal recognition and remedies

11.  The provisions of the Declaration should guide the interpretation of international
human rights treaties in relation to access to justice for indigenous peoples. Elements of
access to justice include the right to an effective remedy, procedural fairness, and the need
for States to take positive measures to enable access to justice.

12.  The Declaration is consistent with, and elaborates upon, indigenous peoples’ rights
to access to justice as expressed in International Labour Organization (ILO) Convention
No. 169 (1989) concerning Indigenous and Tribal Peoples in Independent Countries, which
include rights, inter alia, to be able to take legal proceedings for the protection of their
human rights (art. 12) and to retain their own customs and institutions (art. 8). The
Convention further requires that, when applying national laws to indigenous peoples, their
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customs and customary laws be regarded (art. 8); and that adequate procedures be
established to resolve land claims (art. 14).

13.  The right to a remedy and related procedural and substantive rights essential to
securing a remedy are protected in a wide range of international instruments.® The United
Nations treaty bodies have found that, when providing for remedies, they should be adapted
so as to take account of the special vulnerability of certain categories of persons.’
Moreover, without the provision of reparations, the duty to provide remedies has not been
discharged.? Reparations can take the form of restitution, rehabilitation and measures such
as public apologies, public memorials, guarantees of non-repetition and changes in the
relevant laws and practices and bringing to justice the perpetrators of human rights
violations.? The Expert Mechanism has recommended previously that, in providing redress
to indigenous peoples for the negative impacts of State laws and policies, States should
prioritize the views of indigenous peoples on appropriate forms of redress (A/HRC/21/53,
para. 23).

14.  The right to equality before courts and tribunals requires procedural fairness. In
facing criminal charges, this includes being informed promptly and adequately in an
appropriate language of the charges; communication with counsel of one’s own choosing;
and the free assistance of an interpreter. In particular, measures are to be taken to ensure
that indigenous peoples can understand and be understood in legal proceedings.*® Access to
legal aid, including assistance of counsel, is often an essential element in ensuring access to
courts, and the International Covenant on Civil and Political Rights and International
Convention on the Elimination of All Forms of Racial Discrimination have been construed
by their respective treaty bodies as encompassing rights to counsel in civil and criminal
cases.™

15.  Under international law, States must take positive measures to enable realization of
human rights, including through the removal of economic, social and cultural barriers to
access to justice.’ In addition to the adoption of legislative measures, such measures may
include administrative, financial, educational and social measures,*® the provision of
judicial remedies,™ and the establishment of national commissions or other appropriate
bodies.” The Committee on Economic, Social and Cultural Rights has found that positive
measures to be taken by States in relation to the fulfilment of economic, social and cultural
rights include making available and accessible appropriate remedies and establishing
appropriate venues for redress such as courts, tribunals or administrative mechanisms that

10
11

12

13

14
15

Such as the International Covenant on Civil and Political Rights. Human rights treaty bodies have
outlined the need for access to effective remedies to guarantee the realization of many human rights.
See, for example, Committee on Economic, Social and Cultural Rights general comment No. 9
(1998); and Committee on the Elimination of Discrimination against Women, communication No.
18/2008, views adopted on 16 July 2010.

Human Rights Committee, general comment No. 31 (2004), para. 15.

Ibid., para. 16; Committee on the Elimination of Discrimination against Women, general
recommendation No. 28 (2010), para. 32.

Human Rights Committee, general comment No. 31, para. 16.

ILO Convention No. 169, art. 12.

See Human Rights Committee, general comment No. 32 (2007), and Committee on the Elimination of
Racial Discrimination, general recommendation No. 31 (2005).

International Covenant on Civil and Political Rights, art. 2, para. 2; International Covenant on
Economic, Social and Cultural Rights, art. 2, para. 1; Convention on the Elimination of All Forms of
Discrimination against Women, art. 2; Convention on the Rights of Persons with Disabilities, art. 4.
Committee on Economic, Social and Cultural Rights, general comment No. 3 (1990), para. 7.

Ibid., para. 5.

Committee on the Elimination of Racial Discrimination, general recommendation No. 17 (1993),
para. 1.
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are accessible to all on an equal basis, including the most disadvantaged men and women.®
In the light of the historic abuses experienced by indigenous peoples, the International
Convention on the Elimination of All Forms of Racial Discrimination is particularly
noteworthy, as it recognizes the need for special measures to deal with discrimination.

Regional human rights jurisprudence

16.  Regional human rights conventions, including the American Convention on Human
Rights and the European Convention for the Protection of Human Rights and Fundamental
Freedoms, include the right to a remedy. The African Charter on Human and Peoples’
Rights provides that every individual has the right to have his or her cause heard, which
necessarily requires provision of a remedy. The Inter-American Commission on Human
Rights has required positive State action to remove barriers to access to justice.”

17.  Indigenous peoples have sought justice under international law and associated
processes, especially within human rights frameworks. International human rights bodies
have developed human rights jurisprudence to provide substantive justice for indigenous
peoples and to expand their access points of justice.

18.  Positive examples of international human rights jurisprudence include decisions that
expand on domestic protection of indigenous peoples’ rights.® Examples include the
decision of the Inter-American Court of Human Rights in Saramaka People v. Suriname
and that of the African Commission on Human and Peoples’ Rights in Centre for Minority
Rights Development (Kenya) and Minority Rights Group International on behalf of
Endorois Welfare Council v. Kenya. They provide a platform for further action by the
indigenous peoples. As noted about Saramaka, “it is platform of identity, constituted by
formal recognition (the Saramaka are the bearers of international indigenous rights) and by
substantive recognition (they possess title to their territory, and participation, resource-
sharing and impact assessment rights)”.*

The relationship between access to justice and other
indigenous peoples’ rights

Self-determination

19.  The right to self-determination is a central right for indigenous peoples from which
all other rights flow. In relation to access to justice, self-determination affirms their right to
maintain and strengthen indigenous legal institutions, and to apply their own customs and
laws.

20.  Simultaneously, indigenous peoples have the right “to participate fully, if they so
choose, in the political, economic, social and cultural life of the State”.? Here, the right to

General recommendation No. 16 (2005), para. 21.

See Inter-American Commission on Human Rights, Access to Justice as a Guarantee of Economic,
Social and Cultural Rights (OEA/Ser.L/V/11. 129 Doc 4, 2007).

Seminar on access to justice: Patrick Macklem.

Ibid. “The closer the attention and the more specific the descriptions international law offers of what
changes are needed in domestic law, the more the intervention translates relatively abstract
international human and indigenous rights into concrete legal entitlements cognizable to the domestic
legal order in question in a programmatic way, the firmer the foundation that an international legal
decision will provide to indigenous political mobilization.” (Ibid.)

United Nations Declaration on the Rights of Indigenous Peoples, art. 5.
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self-determination requires recognition of their legal standing as collectives, and of their
representative institutions, to seek redress in appropriate forums.?* Moreover, in these cases,
remedies must be collective.

Barriers

21.  Indigenous peoples have faced considerable challenges in obtaining international
and national respect for their self-determination, in part due to State fears that such
recognition could undermine States’ own legal, economic, cultural and other forms of
authority.

22.  The Expert Mechanism is aware of long-standing complaints from indigenous
peoples that they lack standing to bring complaints relating to loss of sovereignty and self-
determination under international law or to enforce treaties between indigenous peoples and
States, for example as States before the International Court of Justice.

Remedies

23.  To address instances of non-recognition, reference should be made to jurisprudence
at all levels where there has been recognition of the collective legal personality of
indigenous peoples and their communities. 2 Another solution identified has been
development of a voluntary “optional protocol” to the Declaration.?® Notably, the draft
American Declaration on the Rights of Indigenous Peoples includes a provision that, where
disputes regarding treaties, agreements and other constructive arrangements cannot be
resolved, these shall be submitted to competent bodies, including regional and international
bodies, by States or indigenous peoples.?*

Non-discrimination

24.  The pre-emptory norm of non-discrimination, a fundamental pillar of international
human rights law, requires that indigenous peoples have access to justice on an equal basis
to the general population.

Barriers

25.  In all regions, often as a result of structural discrimination, indigenous peoples are
disproportionately more likely to experience poor economic and social conditions,
including poverty and lack of equal access to appropriate education, health services,
employment, vocational training and housing — all factors that bear on the ability of
indigenous individuals and peoples to gain access to justice.

26.  Challenges also include discriminatory laws and practices, lack of funding necessary
to seek justice, including legal aid,? insufficient numbers of indigenous judges and lawyers,
and biases against indigenous peoples and individuals involved in legal proceedings.

See, for example, the submission of Natural Justice: Lawyers for Communities and the Environment.
For example, Committee on the Elimination of Racial Discrimination, general recommendation No.
23 (1997).

Seminar on access to justice: Dalee Sambo.

Permanent Council of the Organization of American States, “Record of the current status of the draft
American Declaration on the Rights of Indigenous Peoples” (OEA/Ser.K/X VI,
GT/DADIN/doc.334/08 rev. 7), May 2012.

See, for example, Human Rights Committee, concluding observations on Australia
(CCPR/C/AUS/COI/5).
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Remedies

27.  States must provide remedies, reparations and, where appropriate, public apologies,
public memorials and guarantees of non-repetition for violations of indigenous peoples’
right to freedom from discrimination.®

Cultural rights

28.  The cultural rights of indigenous peoples include recognition and practice of their
justice systems (A/HRC/21/53, para. 21), as well as recognition of their traditional customs,
values and languages by courts and legal procedures.?

Barriers

29.  Cultural rights often go unrecognized. In the case of linguistic rights, for example,
challenges include a lack of bilingual interpreters and of training in indigenous languages
informing people about mechanisms that facilitate access to justice.?® A 2012 study in
Guatemala found that the majority of indigenous inmates in selected prisons had not been
offered language-appropriate legal services or information in indigenous languages
regarding their detention.”

Remedies

30.  Positive examples include measures to ensure the use of indigenous languages in
courts,* as well as the provision of training for officials on indigenous history, legal
traditions and customs.®

31. A notable example of efforts to ensure culturally appropriate justice is the Cree
Court, a circuit court handling criminal and child protection matters established by the
Saskatchewan Provincial Court of Canada. The Cree Court conducts hearings entirely or
partially in Cree and encourages the participation of community leaders in the criminal
justice system, recognizing the community’s role in supporting both the victims and the
accused. The Court further incorporates more culturally responsive traditional values into
sentencing.®

Key areas for advancing the right of indigenous peoples to
access to justice

Advancing access to justice through national courts

32. At the national and regional levels, strategic litigation, complemented by outreach
and advocacy, can help to expand access to justice and protections for indigenous peoples’

26

27
28

29

30

31
32

Committee on the Elimination of Discrimination against Women, general recommendation No. 28,
para. 32.

See Expert Mechanism advice No. 3 (2012).

See, for example, the report of the Special Rapporteur on the independence of judges and lawyers on
her mission to Mexico (A/HRC/17/30/Add.3), paras. 80-81.

Procurador de los Derechos Humanos, “Los derechos humanos de personas indigenas privadas de
libertad en el marco de pluralismo juridico” (2012).

See, for example, the submissions of Finland and Norway.

Submission: Canadian Human Rights Commission.

See www.sasklawcourts.ca/index.php/home/provincial-court/cree-court-pc.
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rights.®* One example is the Maya Joint Programme in Guatemala, which seeks to empower
indigenous organizations to use litigation to demand recognition of their rights. It includes
training and has focused on cases addressing indigenous rights to lands and territories;
bilingual intercultural education; identity; and the promotion of indigenous languages.
Positive outcomes have included a court ruling restoring the property of 4,185 hectares to
the Kaqgchikel Maya community of Chuarrancho. The decision provides a legal basis for
recognition of ancestral lands and indigenous forms of organization.

33.  The Working Group on Indigenous Populations of the African Commission on
Human and Peoples’ Rights has noted, in the context of a successful case brought against
the Government of Uganda by the Benet people on eviction from their lands, successful
litigation helps to expand access points to justice for indigenous peoples and encourages
them to fight for their rights through legal means.*

34.  There is support for the participation of victims in trials of the International Criminal
Court.* The Expert Mechanism encourages indigenous peoples to pursue this as an option
where relevant.

Issues relating to indigenous peoples’ rights to lands, territories and
resources

35.  The Declaration affirms that States are to establish and implement processes to
recognize and adjudicate the rights of indigenous peoples related to their lands, territories
and resources (art. 27). The Inter-American Court of Human Rights has held that States
must provide indigenous peoples with an effective and efficient remedy for resolving
claims to their ancestral territories and that failure to do so can amount to violation of the
rights to a fair trial and to effective judicial protection.*®

Barriers

36.  Indigenous peoples face difficulties in obtaining adequate access to justice with
respect to their rights related to lands, territories and resources, especially where these are
or have been claimed by States, private owners, businesses or others. Challenges include
lack of access to legal services and collusion between private sector entities and
governments to deprive indigenous peoples of access to justice for their lands.®” Where
indigenous peoples have won land rights cases in courts, States must implement these
decisions.

37.  Despite the obligation of businesses to respect international human rights law,
indigenous peoples face difficulties in seeking reparations for human rights violations
caused by business. Moreover, redress mechanisms for issues arising from development
and private sector projects may not be in place, resulting in impunity for serious human
rights abuses.*®

33
34

35
36
37
38

Abraham Korir Sing’Oei, at the Human Rights Council panel discussion on access to justice.

See “Report of the African Commission’s Working Group on Indigenous Populations/Communities,
research and information visit to the Republic of Uganda” (2006).

Seminar on access to justice: John Washburn.

See Case of the Indigenous Community Yakye Axa v. Paraguay, judgement of 17 June 2005.

See, for example, E/C.19/2007/CRP.6.

The situation of indigenous peoples with regard to the prevention of negative impacts of business
activities will be the focus of a report by the Working Group on the issue of human rights and
transnational corporations and other business enterprises, to be submitted to the General Assembly in
2013.
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38.  Indigenous leaders and individuals have been subjected to various forms of abuse,
including harassment, physical violence and extrajudicial executions, in instances where
they have supported campaigns against commercial activities on indigenous territories.*
Furthermore, sometimes criminal processes are commenced against indigenous
organizations seeking to defend their rights, and media is used to characterize indigenous
peoples as delinquents or even criminals.

Remedies

39. Some States have established specific mechanisms for the investigation of
indigenous land rights, such as the Specific Claims Tribunal Act of Canada and the
Finnmark Commission of Norway.

40.  The Inter-American Court of Human Rights has found that, in the case of violation of
land rights, restitution is the ideal form of reparation.* Where indigenous peoples have been
deprived of lands and territories traditionally owned or otherwise inhabited or used without
their free and informed consent, the Committee on the Elimination of Racial Discrimination
has found that the State should take steps to return those lands and territories. Only when this
is for factual reasons impossible should the right to restitution be substituted by the right to
just, fair and prompt compensation, which should, as far as possible, take the form of lands
and territories.**

Issues relating to the administration of criminal justice in relation to
indigenous peoples

41.  Available data indicates that indigenous peoples are often overrepresented in all
contact with the criminal justice system: they are more likely to be victims of crimes,*
often committed by non-indigenous perpetrators; and they are more likely to have contact
with police, to be charged with offences, convicted of offenses and receive harsher
sentences for offenses.*

Barriers

42.  Where indigenous peoples are victims of crimes, in some cases, the response is
inadequate, including as a result of insufficient State support for appropriate policing,* or
where there is a lack of impartiality on the part of law enforcement agencies.** Access to
justice can be blocked where law enforcement is not available or its officers fail to act
appropriately, including by not recording complaints or undertaking genuine investigations.
In some instances, State authorities decline to prosecute in cases involving indigenous
victims.* Further, indigenous victims are less likely to report crimes against them.

10

39
40
41
42

43

44
45

46

Asian Legal Resource Center, at the Human Rights Council panel discussion on access to justice.
See Case of the Sawhoyamaxa Indigenous Community v. Paraguay, judgement of 29 March 2006.
General recommendation No. 23, para. 5.

For example, in the United States of America, Native Americans are more than twice as likely as
members of the general population to be the victims of violent crime. (United States Department of
Justice, “American Indians and Crime: a BJS Statistical Profile, 1992-2002” (2004)).

See, for example, Office of the Correctional Investigator of Canada, “Spirit matters: aboriginal people
and the Corrections and Conditional Release Act”, 2012.

Asian Legal Resource Center, Human Rights Council panel discussion (footnote 39).

See, for example, Permanent Forum on Indigenous Issues “Mission to Bolivia: report and
recommendations” (2009).

United States Government Accountability Office, “U.S. Department of Justice declinations of Indian
country criminal matters” (13 December 2010), p. 3.
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43. Existing data demonstrates that indigenous persons often experience
disproportionately high rates of detention. In Australia, for example, indigenous adults are
14 times more likely to be imprisoned.*” Such figures demonstrate discrimination in all
stages of criminal justice systems.*

44, In detention, indigenous peoples may face a higher likelihood of segregation and
maximum security designation, and may be held in substandard conditions with inadequate
access to basic services. In addition, imprisonment can cause particular challenges because
of separation from family, community and culture.

45,  The ability of indigenous persons to effectively participate in domestic criminal
proceedings, either as victims or defendants, can be questioned on the basis of a number of
cultural and socioeconomic factors. In addition, until discriminatory aspects of criminal
laws and their enforcement are themselves corrected, access to justice systems alone will
not be sufficient to ensure access to justice.*

Remedies

46.  Many of these inequalities have been addressed by the United Nations human rights
treaty bodies. For example, in relation to administration of justice, the Committee on the
Elimination of Racial Discrimination has called on States to ensure equal access to justice
for all communities by providing legal aid, facilitating group claims, encouraging NGOs to
defend community rights; to ensure that judicial authorities and officials take the
protections in the Convention into account; and to encourage descent-based communities to
become police and other law enforcement and justice officials.*® In their submissions to the
Expert Mechanism, a number of States, including Japan, Finland and Norway, noted
measures to help overcome such inequalities.

47.  In terms of sentencing, international law provides that, in imposing penalties on
indigenous persons, their economic, social and cultural characteristics should be
considered, and preference should be given to methods of rehabilitation other than prison.®
In some cases, States have passed laws or undertaken initiatives in this regard.

48.  The Penal Code of Peru includes a number of provisions intended to ensure
consideration of indigenous peoples’ cultural rights, including a reduction or exemption of
sentences in cases where an indigenous defendant has committed a crime under different
cultural parameters.® In Canada, efforts to address high incarceration levels include the
Gladue sentencing principles, which seek to address overrepresentation of indigenous
persons in custody, where possible, by compelling judges 